


MiJm-:5

'I

ly

Printed for the Patent Law Association of Pittsburgh, 
by and j^th the compliments of 

SMITH BROS. Cd. INC.
Ross M. Blaib, President ,

I 434-436 Boulevard of Allies, Pittsburgh, Pa.

.f (

/  ■, ,

i

Mr. President, Members of the Pittsburgh Patent 
Law Association, and Guests:
I greatly appreciate the honor of being invited as 

your guest this evening, because the subject we are to 
consider together is one of special importance during 
this period of history, that is, patents for inventions.

As never before, the word “patents” seems to be on 
every tongue. The subject of patents for discoveries is 
today being considered by serious minded people every­
where. Seemingly, wherever we go, we hear the word 
mentioned and the subject discussed,—in our clubs, on 
the trains, on public platforms, in private industries, in 
practically every Executive office of the Federal Govern­
ment, and in Congress. And the Courts sometimes con­
cern themselves with the subject. The word patents 
also frequently appears in magazines and in newspapers.

There were no less than thirty-three Bills concern­
ing patents introduced in the House of Representatives 
alone during the last Congress, and hearings were held 
on many of them. _

There is little wonder that patents for inventions 
are in the limelight today.

We are now engaged in an inventive three-dimen­
sional type of warfare, both as regards the instruments 
employed and the tactics with which they are used. The 
inventor of the automobile did not realize that it would 
emerge as a tank, or the inventor of the aeroplane that 
it would appear as a dive-bomber. Only recently, these 
weapons of offense, in the hands of a ruthless and a self- 
styled “Superior Race,” almost destroyed civilization as 
we know it. Against the attacks of these weapons, mere 
foot soldiers are helpless. These inventions, and thou^ 
sands of others in the fields of mechanics, chemistry, 
metallurgy, and electricity, adapted for war purposes by 
ingenious but unprincipled men, have been used to con-
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quer and subjugate whole races of peoples in an unprece­
dentedly short period of time.

The paramount importance of inventions in the 
present mechanized war-̂  has been emphasized by the 
Federal Government. Our Government is now literally 
calling upon the inventors of America, through such 
agencies as the National Inventors Council, the National 
Advisory Committee for Aeronautics, the Office of Scien­
tific Research and Development, and the various re­
search laboratories of the Executive Departments, to 
invent against this type of warfare.

Experienced inventors throughout the country, both 
in private and in public life, who in many instances are 
working on the outermost frontiers of science, are pa­
triotically and effectively answering that call. They are 
now inventing for war and not for peace, although I be­
lieve that many inventions now being made will be 
adapted and adopted for pursuits of peace and will exert 
infiuences on post-war society as profound as those pre­
cipitated by the automobile, the aeroplane, the movies, 
and the radio.

All of these inventions are kept secret under author­
ity of law so long as deemed necessary.

Over 3,700 applications for patents for inventions 
are now under orders of secrecy issued by the Commis­
sioner of Patents. When the story of these inventions 
and discoveries is told, if the entire story can ever be 
told, it will truly be a story which “will keep children 
from play and old men from the chimney comer.”

Many of these inventions are now in use along the 
world’s horizons. What must be the sensations of the 
unscrupulous Hitler, of the arrogant Mussolini, and of 
the deceitful Hirohito when they hear the'tidings of the 
thunder and of the capacities of new and improved 
weapons in the hands of the armies of Liberty along the 
far-fiung battlefronts? These tyrants of Europe and 
Asia now are painfully conscious of what they failed to 
realize only a year ago. The armed forces, using inven-
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tions made by the inventors of America, are teaching 
them!

Our Allies also realize that the present global war 
can not be won without new and improved inventions. 
Immediately after our entrance into the war, the British 
Government arranged with our Government for the exr 
change of technical information. This arrangement is 
now incorporated in an agreement dated August 24, 
1942, between the two governments for “Interchange of 
Patent Rights, Information, Inventions, Designs, or 
Processes.”

Let me remind you, too, if reminder is necessary, 
that American manufacturers are demonstrating how 
fortunate we are that the industrial system of the 
United States has been fostered by our Government in 
a large measure through the incentive provided by our 
patent system.

Prom an industrial standpoint, your great city of 
Pittsburgh itself was built on patents.

But for our thousands of factories which were 
founded on patents, and which have served us in peace, 
we should now be tragically periled in war. Our makers 
of steel, our builders of automobiles, our producers of 
machines and devices seeming to have little or no utility 
in war are now furnishing our Army and our Navy with 
guns, tanks, vessels, and planes in the production of 
which scores of thousands of lesser machanisms and 
materials are included. Among these are patented ma­
chines, patented instruments, patented processes, and 
patented compositions that were for years the servants 
and conveniences of peace alone.

Many manufacturers—whole industries— ĥave de­
voted their plants exclusively to this war. They are 
outmatching their nearest competitors,—the industries 
owned by Hitler plus the productive capacities of all of 
the peoples of Europe whom he has enslaved.

To out-produce our enemies, who had a seven-year 
head start, means that the necessary power must be
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available—not alone manpower but horsepower. And 
horsepower spells inventions.

The American industrial worker had at his disposal 
at the close of the last war an average of 3% horsepower. 
Today, it is 6%. And this increase in power available 
has been of inestimable benefit. When we consider that 
a man by his physical efforts can supply only one-tenth 
of a horsepower, it follows that each industrial worker 
in the United States has available for production not 
only his own power—one-tenth of a horsepower—but 
also the power equivalent of 65 other men.

There are approximately 21,656,000 industrial 
workers in the United States, and they can supply by 
their physical efforts only 2,165,600 horsepower. This 
is insignificant as compared with the power available to 
them. Since each worker has available 6Y2 additional 
horsepower, the power available to all industrial workers 
is increased by that amount, or by the addition of the 
astounding total of 140,764,000 horsepower.

It would take 1,407,640,000 industrial workers to 
produce by their physical efforts this additional power.

Translated into other terms, this means that if we 
had enslaved 1,407,640,000 industrial workers—^which is 
more than the male population of the whole, world—and 
had put them to work for us, the amount of horsepower 
available to us for production purposes would be no 
different than it is now. But we do not enslave peoples. 
Our inventors convert forces of natu'Te into tireless 
mechanical slaves and render them available for the 
public benefit.

What other country can approach our achievement 
in production? With this tremendous power available, 
our factory output has reached an amazing peak.

As our Commander-in-Chief said in his message de­
livered a few days ago to the 78th Congress, only last 
year “We produced about 48,000 military planes—more 
than the aeroplane production of Germany, Italy, and
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Japan put together”, and achieved a miracle of produc­
tion as to other mechanisms and instruments of warfare.

All of these tools of war are in themselves inven­
tions, and they depend for their fabrication Upon thou­
sands of other inventions.

There has been no ceiling on the making of inven­
tions in this country.

Truly free enterprise, such as we have always had 
in the United States, has more initiative than totalita­
rianism could ever inspire.

Competition, including competition in making inven­
tions, between free rivals brings more than could be 
brought by commands from dictators.

Our people are more inventive because they have 
been encouraged and rewarded—not regimented or 
badgered—by their government.

And from the beginning of our system one invention 
has begotten another. Now all of these creations of 
individuals are fully mobilized, and are contributing to 
the common welfare.

I trust, and firmly believe, that the experience of 
this war will vindicate our industrial philosophy and 
patent practice as well as our political and social doc­
trines.

It is a matter for national thanksgiving that we not 
only had available a vast storehouse of knowledge as 
represented by the 2,275,079 patents which had been 
granted prior to Pearl Harbor, which mad6 possible our 
weapons of defense, but also that our citizenry have 
been trained and are accustomed to invent as evidenced 
by the same token.

Our present enemies were, in times of peace, induced 
by the reward offered by our patent system to export 
to us some of this vital knowledge which was peculiar 
to them, particularly knowledge of how to make syn­
thetic products and to extract metals from low grade 
ores, although we had no need to utilize such informa­
tion until after our entry into the war because of the
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plentiful supply at lower costs of the natural products 
and of richer ores.

It has been said that patents are a burden upon 
industry.

Speaking generally, I do not look upon the large 
accumulation of patents which we now have as a burden 
upon industry or upon anything else, unless it is upon 
purposeful infringers who are not willing to manufac­
ture under expired patents which are readily available to 
them and who are not willingd;o expend their own funds 
for research leading to new inventions, but who attempt 
to capture by invading private property in the form of 
recent patented improvements which other men have 
made by their arduous labor and at their own expense.

These 2,275,079 patents, more than two-thirds of 
which have expired and are now public property, have 
been one of the prime factors in shaping American indus­
trial life. The interest of the public and of our govern­
ment in them is demonstrated by the fact that the Patent 
Office sold to the public and to libraries an average of 
4,642,137 copies of patents during each of the last six 
years, and a yearly average of 1,752,617 copies were 
requisitioned by the various governmental departments 
during the same period of time.

I consider this accumulation of patents as a part of 
the national wealth,—a part of the common heritage 
of which we may be justly proud. They, with the results 
of research in pure science, constitute and are the start­
ing points for further inventions and research. They 
are priceless jewels in our crown of Victory.

I can think of no greater calamity that could befall 
us as a nation, unless it be the adoption of measures 
which would inhibit individual initiative and opportunity 
for progress, and discourage the making of future inven­
tions, than to blackout from us the knowledge contained 
in these patents. There have been many dark days in 
the history of the world. We are now in dark days; but

6

7

that would be a dark day, indeed,—darker than the day 
when Attila the Him with his hordes of barbarians' 
scourged most of central Europe, or the day when the 
library at Alexandria was burned and there was thus 
destroyed the record of the achievements of mankind up 
to that time.

Oh, I know that with our penetrating hindsight we 
can point to some patent, which has been carefiilly 
selected from such classes of inventions as “Buttons, 
Buckles and Clasps” and challenge the propriety of 
granting a patent for a mere fastener. But it is a long 
stride from the savage who tied the skin covering of his 
dwellilng together with a thong, to the button, to the 
hook-and-eye, and finally to the commercial zipper. And 
better fasteners are still wanted.

The making of inventions is a factor in an evolu­
tionary process. Most inventions are improvements, and 
improvements are made detail by detail. In nearly every 
class of invention, the patent last granted shows an out­
standing improvement over the art as it was ten years 
previous to the grant of that patent. Ordinarily, it is 
only with respect to patents granted in the same or in 
successive years that any question arises as to whether 
one thing presents an improvement over another.

In their initial form, many inventions, which have 
later proved to be epoch-making, were strange, imper­
fect, and undeveloped. But so is a new-born child. Only 
time can tell whether the child will mature into an Apollo 
or into a Hercules. And it is only with the passing of 
time that one can tell whether an invention will grow 
into a thing of beauty or into a thing of strength which 
is capable of supporting an industry, or of preserving 
a nation.

The startling results of our patent system are all 
about us. I am constantly moved to salute inventors,— 
tho'se public benefactors of America. Ih our solemn 
moments, we can not fail to think of the Founding
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Fathers who had the vision to provide for the patent 
system in our fundamental Charter, and to pay tribute 
to our legislators who had the wisdom to implement it, 
and to our Courts who have perpetuated it.

The questions might well be asked, “Who are these 
inventors? Prom whence do they come? What is their 
motive? How do they invent? What becomes of their 
inventions? What uses are made of them? and, Is it 
longer desirable to provide legislative protection for 
them?” The answers to these questions have consti­
tuted vortices of storm centers of discussions about 
patents. I will later undertake to answer two of them.

There are many and varied answers to each of these 
questions, the answers being colored by the background, 
training, attitude, reactions, and interest of the person 
essaying the answer, as well as by the environment in 
which the answer is made.

It would tax our credulity to the utmost to expect 
that the statesman, the theoretical scientist, the re­
search worker, the mechanic, the owner of the invention, 
the lawyer, the economist, and the sociologist, would all 
give substantially the same answer to any of these 
questions.

With a desire for information, I have listened with 
interest and have read with care many things which have 
been said and written about patents during the past sev­
eral years. Notwithstanding the amazingly conflicting 
view-points which exist, I have been impressed with the 
intellectual integrity and the sincerity of many of those 
who obviously desire to effect radical changes in our 
patent system.

At the same time, I am persuaded that much of 
* the arguments, debates, and dissertations disparaging 

patents follows a common pattern. It happens all too 
frequently that the reasons for the patent system are 
questioned when the person doing the questioning seems 
to be indifferent as to what the true reasons are, or the
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results of the patent system are attacked when the 
attacker does not support his thesis by valid arguments.

For example, in answer to the question what use do 
inventors make of their inventions, it has been asserted 
that patentees owe a publ̂ ic duty to “promote the sciences 
and useful arts”, as it is alleged is provided in the Con­
stitution, by using their patented inventions for the 
public benefit, and then it is further alleged that they 
have failed in their duty. The same thought is some­
times expressed in these words: “The patent must, as 
the Constitution insists, be used as an incentive to 
progress”.

After all, the final and decisive test of what duty 
devolves upon the patentee is a correct interpretation of 
the Constitutional provision regarding patents. The 
Constitutional provision is :

“The Congress shall have power * * * to
promote the progress of science and useful arts, by 
securing for limited times to authors and inventors 
the exclusive right to their respective writings and 
discoveries.” (Art. I, sec. 8, of the Constitution).
It will thus be seen that the fundamental national 

policy with respect to patents is that Congress (not the 
invention) is authorized to “promote the progress of 
science and useful arts” and that it does so by the grant 
of patents. There is nothing said about what the pat­
entee shall do with his patent. Certainly, there is no 
duty placed upon him by the Constitution to do any­
thing with it. Public policy in this respect is concerned 
with the knowledge to be gained from the patent, and 
not with the patentee’s acts subsequent to receiving it. 
And I have earlier in my remarks endeavored to show 
how necessary is the collective knowledge of inventors 
revealed to the public by their patents, especially at this 
critical juncture.

Likewise, the Constitution says nothing about the 
use of the invention being the “incentive to progress”. 
The incentive is the value of the protection afforded by

9



the patent, and it is an incentive to invent. Progress 
follows as a matter of course because of inventions.

I have dwelt upon this because these basic miscon­
ceptions have frequently been used as the premises of 
a whole series of arguments which serve only to confuse 
and to detract from the prominent place patents occupy 
in our technology. Running through such arguments, 
though, is a single thought,—Inventors ought to use 
their patents for the public benefit. That is a social doc­
trine, and I am not now discussing it. I am merely 
endeavoring to show the speciousness of the argument 
that the Constitution so provides.

It seems to me, however, that if those who believe 
that the sciences and useful arts would be promoted by 
requiring patentees to use their property for the public 
benefit, the subject should be enlarged by including 
copyrights (as the Constitution does) and the issue 
clarified. A direct way of doing so would be to propose 
that Article I, section 8, of the Constitution be amended 
to read:

“The Congress shall have power * * * to 
promote the sciences and useful arts, by securing 
for limited times to authors and inventors any 
rights to their respective writings and discoveries 
which may remain after they use them for the 
public benefit”.
To say the least, the adoption of this method of 

procedure would facilitate discussions of the soundness 
of the theory advanced by its proponents.

It has also been suggested that an answer to the 
question whether our patent system is longer necessary 
is this: Advancing knowledge and techniques coupled 
with specific human needs and commercial opportunity, 
lead to large-scale commercial research which, in turn,- 
leads to inventions; and inventions would be made with­
out the incentive of the patent system.

Experience in the United States does not justify any 
such statement, because we have always had a patent
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system; and experience in all other countries which do 
not or did not have a patent system disproves it. In 
this connection, former Commissioner of Patents Ewing 
(who served duf-ing the first World War), pointed out 
at the Centennial Celebration of the American Patent 
System that two great industrial countries, Switzerland 
and Belgium, attempted to proceed upon the theory that 
inventions would be made without the stimulus of a 
patent system, but were forced to abandon it.

A Swiss shoe manufacturer, the largest in Europe, 
had his factory equipped with American shoe machines. 
He expected Swiss inventors to improve them as fast as 
they could be improved by inventors in this country. The 
Swiss manufacturer found that, although the American 
daily wage was three times as much as in Switzerland, 
he was rapidly being driven out of the market because 
Americans improved the machines much faster, used 
them much better, and learned to operate them much 
quicker than his man could be taught. The same thing 
was found to be true with respect to Swiss watches.

Personally, I believe that any new investigation of 
the proposal that our patent system is no longer neces­
sary would adduce overwhelming testimony that with­
out our patent system, research would be greatly cur­
tailed; that comparatively few inventions would be 
made; and that those which might be made would be 
held in the utmost secrecy. There is already available 
a superabundance of unimpeached testimony to that 
effect. But irrespective of any belief or evidence, we 
can not take time out now to tamper with an actuality 
for the purpose of experimenting with a theory.

As growing out of this contention it has been pro­
posed to adopt a negative test of invention, namely, that 
no product can invoive invention if it could have been 
produced by the exercise of persistent and intelligent 
search for improvement and which is the fruit of inevita­
ble progress by trial and error.
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The proposed test is not whether the claimed inven­
tion would be readily perceptible to one of ordinary skill 
in the art to which the invention relates. The test is, if 
the claimed invention would have been produced by 
“search” or by “trial and error”, that is to say, through 
research carried on long enough, then, it is contended, 
that no invention has been made.

Every patent lawyer,—yes, and every one of our 
thousands of successful inventors— ŵill perceive the im­
plications of this suggestion. If such a doctrine became 
general law, it would mean the end of any effective 
patent system in the United States.

In my judgment, if an unknown product can become 
known only by research conducted by persons who are 
skilled in the art and who are familiar with all of the 
prior art to which the product belongs (with knowledge 
of which they are chjargeable under the law), an inven­
tion or a discovery has been made. This is merely an­
other way of stating that an invention is made when 
the unknown is not readily perceptible to one of ordinary 
skill.

The Constitutional provision regarding patents au­
thorizes the grant of patents to inventors who make 
“discoveries”,—not to inventors who make “inventions”. 
To quote and paraphrase Robinson on Patents (1890 Ed., 
p. 145): “The sole test of discovery, which any science 
can possess, thus formulates itself in the question. Has 
the unknown become known?—a question which includes 
two others: What is the unknown? When does the un­
known become known? In answering the first question 
the law escapes the uncertain speculations of philosophy 
by the adoption of a rule at once definite and practical. 
A thing is unknown when it is neither known in itself 
nor suggested to persons” skilled in the art-class to 
which the thing belongs. The mere fact that a person 
skilled in the art may reason from known facts, such as 
the fundamental laws of physics or chemistry, to the 
unknown does not make the latter unknown. “The un-
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known becomes known when its essential characteristics 
are comprehended by the mind”. And when the essen­
tial characteristics of the unknown havfe been compre­
hended by the mind, an invention has been made, regards 
less of whether the invention was the result of an acci­
dent or of painstaking research.

I think that much of the confusion regarding 
whether the results of research constitute an invention 
may be the failure of distinguishing between pure and 
applied science. There is a wide difference.

Pascal, for example, discovered that liquids trans­
mit in all directions and without diminution any pres­
sure that is applied to them, and his discovery unques­
tionably was of vast significance. But it is no more 
patentable than the discovery of a gold mine or the 
expression of a moral truth simply because the Consti­
tution and Congress have not so provided.

The worker in the applied sciences, however, applied 
Pascal’s law in the hydraulic press and to elevators. 
These mechanisms do constitute the subject matter of 
patentable inventions. They pertain to the sciences and 
useful arts, and Congress in pursuance of the Constitu­
tional provision relating to patents has provided patent 
protection only for new and useful arts, machines, manu­
factures, or compositions of matter, or any new and 
useful improvement of either of them.

So, when workers in applied research utilize funda­
mental principles of science discovered by other research 
workers, the former may obtain patent protection, but 
the latter may not. The research worker in pure science, 
however, may write a treatise on his discovery and 
obtain legal protection on his treatise in another way, 
that is, by copyrighting it.

Most inventions are made by research in applied 
sciences and not by revelation. ITiey are the fruits of 
minds of the highest intellectual powers and result 
from frequent trials with continued attention to details
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coupled with honest and persevering effort in a partic­
ular direction.

Many useful things were discovered and adapted 
for human wants without the incentive of any patent 
system both before and after recorded history; but they 
were relatively few in number, elementary in principle, 
and about 5,000 years elapsed while they were slowly 
evolved.

Our Constitutional and Legislative patent law is de­
signed to speed up the process. It contemplates dili­
gence in making discoveries of the kind enumerated in 
the patent acts by rewarding the diligent with a patent. 
And it is not concerned as to how such discoveries are 
made. As I have previously stated, they are now usually 
made through trial and error and by research in applied 
sciences, but that fact alone does not negative invention.

Whenever and as often as the gauge of invention 
becomes twisted and shapeless under the heat of argu­
ment, perhaps the time arrives for Congress to exercise 
its Constitutional prerogatives either by defining by way 
of illustration what constitutes a discovery and to create 
a technically trained court of patent appeals to deal with 
the entire subject of patents, or to make the decisions of 
the Patent Office final on every question of invention.

But notwithstanding all discussions about patents, 
the fact remains that since the enactment of our organic 
patent law in 1836, we have grown from an agricultural 
country to the mightiest industrial nation on earth. The 
enormous strides which we have made in a material 
sense are due in a large measure to our patent system. 
That system not only has justified itself during times of 
peace because it was and is the basis for the production 
of a flood-tide of new products and of better values—the 
elements of a higher standard of living—but it is also 
again and now proving its worth during a time of war.

How grateful we are that in a war-torn world, we 
could speedily become the arsenal of Democracy and feed 
out of that arsenal the engines and instruments of war—
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all of them inventions— f̂or the use of our allies and 
ourselves.

Nevertheless, our patent system has had profound 
impacts upon society. The adoption by the public of 
every major invention has been followed by a chain of 
economic and social problems the importance of which 
no one can deny. Familiar examples are the telephone, 
the railroads, the automobile, the moving pictures, the 
aeroplane, rayon, and the radio. While industries built 
on these inventions represent vast accumulations of 
wealth and give employment to millions of people and 
have raised the standard of living to a height undreamed 
of only fifty years ago, yet the adoption of these inven­
tions entailed complex problems relating to the economic 
and social sciences many of which are not yet solved. In 
other words, the physical, economic, and social sciences 
have not kept abreast of each other. Here, perhaps, is 
the key to the difficulty a few people have in seeing any 
benefit in the patent system.

It appears to me that the existence of these social 
and economic problems has been primarily the cause 
which has moved citizens of different training and ex­
perience, some of whom do not profess to know anything 
about inventions and who have had no experience with 
them, to make a multiplicity of proposals (which were 
frequently in conflict with each other) for changes in 
the substantive patent law, when they really had in 
mind a panacea for the solution of economic and social 
problems which are only remotely connected with 
patents.

Recognizing that “both American industrial devel­
opment and our people generally have greatly benefited 
by the products of American inventive genius;” and rec­
ognizing the existence of these problems, and to provide 
for the study of proposals of the kind discussed, and 
“to plan for a full utilization of the nation’s expanded 
industrial capacity with the return of peace, a problem 
to which the inventive genius of our citizens can be
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applied at this time, * * *” our President very wisely 
established The National Patent Planning Commission 
by Executive Order No. 8977, dated December 12, 1941.

The members of that Commission are eminent sci­
entists, industrialists, and students of labor questions.

The Commissioner of Patents, Conway P. Coe, is its 
Executive Secretary.

Let us come to the ultimate points I wish to make.
You gentlemen are fully cognizant of the tremend­

ous importance of our patent system in our American 
way of life and are familiar with the proposals concern­
ing patents to which I have adverted. You and other 

 ̂ similar groups now have a unique opportunity of render­
ing our country a valuable service by making available 
to the Patent Planning Commission your knowledge and 
experience for its use in its effort to formulate recom­
mendations regarding such proposals and the other 
matters with which it deals.

May I also respectfully suggest that the present is 
no time to raise controversial questions about patents, 
or to continue discussions of such questions. On the 
whole, our patent system has worked fairly well during 
the life of our government. It has produced and is now 
producing our working tools of both war and peace. 
There may be other ways of providing the incentive to 
produce better tools, but the ways thus far proposed 
exist only in fancy. We must not in these grave hours 
tarry to speculate. Violent storms rage about us and 
the whole world is ablaze. Let us join our energies in 
a total effort to wield the tools with which our inventors 
have provided us to combat the storm and to put out the 
fire, while we calmly await with confidence the results 
of the investigations of the President’s Commission to 
meet any newly-created exigencies which may confront 
us when peace reigns again.
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