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tH E  .PROBLEM. BEFORE T H E N P P a 
The. Republic Exuihines Its Patent S3r§tem

Every economic depression brings forth an attacl^ 
upon the Patent System. This ,one followed the usual 
pattern.

However, in this instance recovery was attempted 
by novel methods and the attack upon the patent sys
tem came somewhat later than usual.

I assume, but do not profess to know, that various 
depressions may have had various causes. It appears 
as though this one at least was caused by tho man
agerial* or owner class setting up industry on a basis of 
making the public and the working class pay them 
profits, and then they all left On World cruises or to buy 
Ocean frontage in Florida witji their paper profits in the 
safety deposit box.

The public had been assured that prosperity was 
automatic and self-perpetuating. At the same time the 
public generally had been high-pressured into buying- 
everything in sight, and it went in debt up to its ears. 
Finally the public began to have doubts and started to 
balk on paying. Th^n came the crash of October, 1929. 
(It was not all so simple as that, but that was one of the 
essentials.)

The initial steps toward recovery were quite con
fused'not only on the part of the Government but also 
6n the part of th^ people, their leaders and the press. 
The manageristl class attempted to hold their paper 
profits and tried to continue to produce with excessive

* We employ the tenn “managerial class” as including those who 
have, either by oymership or position," <the power to fix the ,policies ac
cording to which industry and business are directed and controlled.
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overheads and reduced volume. It did not work. There 
was, by general agreement, no appreciable reduction in 
wage rates, but men were out of work. The volume of 
business was too low. Since wage rates were to be main
tained business had to take the cut, but no simple way 
short of “Share the Wealth” was known to do it. Prior 
depressions had resulted largely in the working class 
taking the cut and management hold the gains. This 
recovery effort was distinctly different.*

Recovery means scaling down of debt, claims, etc.— 
cutting useless overhead and reorganizing for efficient 
operation. When business stops or seriously slows down, 
we all lose.

Heretofore the laws had compelled the working class 
to behave, and the managerial class could “gyp” the 
public. But a growth of unionism in the ranks of the 
working class and a certain amount of thinking (plus 
a deal of emotion) had brought the public to the view 
that the recovery from this depression should not be 
so largely at the expense of the working class.

So the Administration, instead of letting the people 
in want sink to the bottom, adopted the theory of hav
ing the Government advance the necessary funds and 
gradually taking the same out of industry and from 
the people who held property, by way of taxes.

This theory of recovery involved a promotion of the 
organization and leadership of the working classes.

• To illustrate the difference refer to the depression of 1870 and 
consider the case of the New York Central Railroad. That property 
^capitalized at about $80,000,000. was controlled by Commodore Vander
bilt and family who owned about $50,000,000., a great part of which 
did not represent money invested but was “water”. When the depres
sion of 1870 occurred the management cut wages and salaries of em
ployees but held the dividend rate at 8% on the issued stock even 
Including the “water”. The workers took the cut required to make 
the property pay.
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Unionism was the means at hand. So before long, the 
laws were skewed around to where the managerial class 
had to behave and the working class could do the “gyp
ping” of the public. A complete revolution, over the 
previous arrangemfent was the result.

In the early days of this development all the devices 
by which the managerial class extracted profits from the 
public came under scrutiny. The security business, bank
ing, the railroads, the power industry, communications, 
etc., etc., all came under investigation and reform for 
the avowed purpose of bringing the so-called underprivi
leged one-third above the distress level.

It is necegsary to get this background in order to 
appreciate the reason for and nature of the attack on 
the Patent System, which has come out of the depression 
preceding the war.

Inquiry Into the Patent System
1. The patent system early in this revolution came 

under some qu^tion. But it was difficult to find anything 
wrong basically with the theory of giving the inventor 
for a limited time the exclusive right to his discovery. 
In fact, nothing whatsoever wrong with the basic con
cepts of the system, but, instead, a great deal of virtue 
in it was the inescapable conclusion. True there could 
be found procedural difficulties, and instances of misuse 
of patents, but we are ahead of our story.

When the concepts of “share the wealth”, “ham and 
eggs”, “$30 every Thursday” and “every man a King” 
came along, what more natural than “share the patents” 
for hastening recovery?

2. As soon as depression was a recognized fact, 
there came forth many over-simplified explanations and 
panaceas for our difficulties.
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That the suppression of patents was the cause of 
the depression was one widely spread tale.

Technocracy said — “Inventions threw men out of 
work. Patents stimulated production of inventions. 
Ergo, patents are bad.”

“Industry protected by patents should be compelled 
to grant licenses to spread the business and employ more 
men.”

3. Counsels were confused and some of the bright 
boys prevailed upon the Administration to set up the 
NRA and the AAA. The NRA was an attempt to in
crease business volume, by giving industries control of 
production, and an attempt to keep up both wages and 
the price of goods. This played directly into the hands 
of big business and the threatened massacre of small 
business made the Indians green with envy. The NRA 
was a private cartel system, with resultant decline of 
competition and upping of prices. Fortunately the Su
preme Court cracked down on it May 27, 1935. Free 
enterprise had just escaped with its life.

4. In the present administration there appear to 
have been developed two conflicting philosophies rela
tive to patents, namely—

(1) That patents are evil and injurious to the 
public by suppressing or destroying competition. 
(T îis view was entertained by the “boys” in the 
Department of Justice and a number of the inner 
circle of economic planners.) They wanted to crip
ple or abolish the system.

(2) That patents are beneficial and are help
ful in promoting recovery, by providing new prod
ucts, establishing new industries and giving oppor
tunity for new employment. This view was enter
tained by the Department of Commerce and busi
ness generally.
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The public was confused then, and with what has 
happened subsequently, is still confused.

Steps Taken on Behalf of the Patent System
5. The Secretary of Commerce May 1933 appoint

ed the Patent Office Advisory Committee with a view to 
consideration of and tightening up the procedure in the 
Patent Office concerning which there had been com
plaints. No basic changes appeared to be called for, 
but a general toning up of procedure appeared desir
able, j

6. The Science Advisory Board, which was a sci
entific and business group, was appointed by the Presi
dent in 1933, and served until the end of 1935. A sub
committee of the Science Advisory Board rendered a 
report on “The Patent System in Relation to New In
dustries” (April 1, 1935). It was hoped that an exami
nation of the workings of the Patent System by this 
sub-committee could reveah a way of stimulating the 
establishment of new industries and removing difficul
ties from which the Patent System suffered so that it 
could assist in the establishment of new industries, and 
promoting increased employment.

7. The aforesaid Sub-Committee of the Science 
Advisory Board had, in its recommendations in 1935, in
cluded a proposal for the establishment of a single Court 
of Patent Appeals with Technical Advisers. The Patent 
Office Advisory Committee had reached a similar con
clusion, As a result of their joint work a bill to establish 
such a Court, S-475, was introduced into the 76th Con
gress 1937, and hearings were held on it in June 1937.*

8. A “National Resources Committee”, after sev
eral years study, brought out a massive report, June

* A similar bill, S2687, was introduced in 1939 by Senator Bone.
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1937, on “Technological Trends and National Policy”. 
It stumbled around without adding much light to the 
question of whether the Patent System was good, bad, 
or indifferent.

Challenges to the Patent System
9. An early product of the depression was the 

“Technocrats” who wanted to stop progress by inven
tions, and do things by hand, so that more men could 
be employed. They produced the McKeown Bill HR 4322 
(73d Congress March 29, 1933) requiring the licensing 
of labor saving inventions. This was followed by the 
Summers Bill HR 8505 (75th Congress November 24, 
1937) the purpose of which was to declare a 5-year 
moratorium on patents for labor-saving devices. They 
failed of passage. The public did not take to them,

10. The Department of Justice had meanwhile 
developed the Anti-Patent Complex. The Assistant At
torney General in charge of Anti-Trust enforcement, 
began to try the Patent System in public speeches and 
the newspapers. He complained of monopolistic situa
tions maintained by patent agreements, pools, fixing of 
prices outside the patent, and use of patents to control 
markets outside of the patent monopoly. He complained 
that frequently when he initiated investigation of mo
nopoly practices he found that the accused were able 
to hide behind patents and escape prosecution.

11. The opening gun of his campaign was fired by 
introduction of the so-called “Anti-Pooling Bill” HR 
4523 during the 74th Congress in January 1935, Hear
ings were held in February, March, October, and De
cember 1935. The Bill called for the outlawing of pooling 
and recording with the Commissioner of Patents of 
patent pooling agreements and contracts. The contro-

6

versy raged over what was “pooling” and, was it good 
or bad. The hearings became bogged down with volumes 
of testimony and exhibits and nothing happened. The 
public was not sold on the idea. The Bill failed to pass.

12. Meanwhile, interest centered on the matter of 
Compulsory License.

As early as 1912 the Oldfield Bill (HR 23,417 of 
the 62d Congress) had raised the question. Extensive 
hearings were held. It failed of passage. A second 
Oldfield 1̂ 11 for the same purpose in 1914 failed. The 
Stanley Bills 1922 (original S-3225 and amended 
S-3410) for compulsory licensing failed of passage.

Senator King had, as early as April 18, 1929, intro
duced (S-203) a bill for a compulsory license.* He re
introduced the same (bill January 8, 1935 (S-383). It 
gained no support and failed.

13. Finally, January 31,1938, the MacFarlane Bill 
(HR 9259) again raised the question of the adoption of 
the Compulsory License at a time when the Patent Sys
tem was under heavy fire by certain elements of the 
Administration.

Hearings were held beginning March 21, 1938. The 
result was surprising, in fact startling to the Committee 
before which the hearings were held. Small manufac
turers appeared in droves and literally shouted the bill 
down. MacFarlane at once amended his Bill and rein
troduced it (as HR 10,068), and Representative Connery 
introduced HR 9,815 trying to save something out of 
the wreckage of th^ hearings. But the small manufac
turers and the individual inventors would have none of

* In fact Senator King had introduced a bill for Compulsory- 
Licensing in the 69th Congress and in every subsequent Congress to 
and including the 75th Congress.
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it. The hearings were abandoned. The public was quite 
unsold on the idea.*

14. But next came the President’s Message of April
29,1938. He recommended—“amendment of the Patent 
Laws to prevent their use to suppress inventions and to 
create industrial monopolies” and further expressed the 
hope that * * * “future patents might be made
available for use by anyone upon payment of appropri
ate royalties.”

The Message contained reference to both the Anti- 
Trust Law and the Patent Law and the matter was put 
up to Congress to investigate what was needed. TNEC 
was the result.

15. By Joint Resolution of the House and Senate 
(Pub. Res. 113—75th Congress, June 16,1938) the Tem
porary National Economic Committee was created.

Its function was—
Sec. 2. It shall be the duty of the committee—

(a) To make a full and complete study and 
investigation with respect to the matters referred 
to in the President’s message of April 29, 1938, on 
monopoly and the concentration of economic power 
in and financial control over production and distri
bution of goods and services and to hear and receive 
evidence thereon, with a view to determining, but

*We are frequently met with the argument that England has 
found a Compulsory License Law desirable and we should do likewise. 
fThe fact is that in England over 50% of all patents issued by the 
British Patent Office are granted to foreigners, while in our case less 
than 14% of all U. S. patents are issued to foreigners. Where over 
50% of a country’s new developments are under the control of foreigners 
it is to be expected that a device such as Compulsory License Law will 
be provided to remove the danger of foreign control of domestic markets. 
In most of the European countries including France, more 5 0 % 
of patents issued go to foreigners. Such conditions justify the adoption 
of a Compulsory License System.
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without limitation, (1) the causes of such concen
tration and control and their effect upon compe
tition; (2) the effect of the existing price system 
and the price policies of industry upon the general 
level of trade, upon employment, upon long-term 
profits, and upon consumption’; and (3) the effect 
of existing tax, patent, and other Government poli
cies upon competition, price levels, unemployment, 
profits, and consumption; and shall investigate the 
subject of governmental adjustment of the purchas
ing power of the dollar so as to attain 1926 com
modity price levels; and

(b) To make reconimendation to Congress with 
respect to legislation upon the foregoing subjects, 
including the improvement of anti-trust policy and 
procedure and the establishment of national stand
ards for corporations engaged in commerce among 
the States and with foreign nations.”

TNEC Hearings
The “Monopoly Committee” got the ear of the pub

lic by constant news hand-outs and by the presentation 
of testimony of a sensational nature.

16. The Monopoly Committee concerned itself with 
patents in two sets of hearings:

(1) The Department of Justice presented evi
dence concerning:

(a) The Automobile Industry
(b) Glass Container Industry
(c) The Beryllium Industry
(d) The Petroleum Industry
(2) The Commerce Department presented evi

dence showing:
(1) The need for procedural reforms
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(2) The great utility of the Patent System in 
industry and its use for the benefit of 
the public.

17. The automobile industry was presented by the 
Department of Justice as a sort of socialistic-idealistic 
heaven where everybody freely allowed everybody else 
to use their patent property. That was fine—except that 
the automobile industry had practically no patents of 
any consequence. The public was interested but not 
convinced.

18. In the glass container industry, the Justice De
partment struck “pay dirt”. The Hartford-Empire Com
pany had committed about all the anti-trust sins in the 
calendar.*

That patents were acquired to suppress them ap
peared reasonably certain. A “Memorandum of Policy” 
of that Company revealed at the hearings stated as two 
main purposes in obtaining patents—

“To block fhe development of machines which 
might be constructed by others for the same pur
pose as our machines using alternative means”, and

“To secure patents on possible improvements of 
competing machines so as to ‘fence in’ and prevent 
thfeir reaching an improved stage.”
On the whole, the “glass container industry” was 

acting in many respects illegally as the Hartford-Em
pire decision points out. The management acted with 
a ruthless disregard for decency and fairness. They were 
out to obtain monopolistic control by fair means or foul, 
and disregarded the Anti-Trust law.

* (The decision in the District Court, V. 8. v. 'Hartford-Empire Co. 
et al., 55 USPQ 14 disclosed a sorry mess of suppression and misuse of 
patents.)
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The evidence showed a number of specific abuses.
(a) Long delayed prosecution of patent appli

cations to secure a longer effective term of 
the monopoly.

(b) Taking out “fencing in” and “blocking” 
patents with an obvious intent to realize 
nuisance value.

(c) An avowed purpose to destroy competition 
and competing companies and to bring all 
competition under control by limited 
licenses.

(d) Harassing competitors by suits and other
wise to force them into a closed pooling 
arrangement.

(e) Dividing up the market to prevent price 
competition and to keep all competition 
under control.

The TNEC report included two comments relevant 
to that picture based largely on this evidence. In sub
stance they were—

(1) “Here is shown a private NRA. No private 
Company should have so much power in our indus
trial system.”

(2) “There is no supervision of the Patent 
System. There is no head to it.”

19. The Beryllium testimony purported to show 
how patents on inventions made abroad might be used 
by foreign governments or foreign industry to hamper 
use of important inventions in this country. The Berylli
um hearings further purported to show that free enter
prise in the United States is at a disadvantage in bar
gaining with a German Company, particularly when the 
latter is under the control of the German Government or 
is a German Cartel which is Government controlled. Ar
rangements between nationals of different countries in
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violation.of the Anti-Trust laws are difficult to undover 
and hard to get at.

30. The Petroleum testimony failed to strike “uav
dirt”. ^

31. The Department of Commerce evidence 
showed in general the various points at which tighten
ing up the procedure, to avoid waste of time, would be 
useful. Considerable evidence, mostly negative opinion, 
indicated little if any actual suppression of patents on 
commercially useful inventions. “Any really worth 
while invention soon finds its way to the market.”

Considerable evidence was adduced showing the 
normal beneficial use of the system, explanation of the 
working of the system and its function in our economy 
brou^ght out its value to the public. Analytical studies 
of the recipients of patents showed the increased effect 
of research laboratories in the production of inventions.

33. The Department of Commerce made certain 
recomnaendations, which were directed chiefiy to the
tightening up of procedural matters, in the following 
respects: ^

(a) To cut out needless delays in prosecution, 
such as requiring an applicant to reply 
within thirty days, abolishing renewals of 
applications, making the period of permis
sible public use before filing one year in
stead of two, etc.

(b) In order to expedite Interferences, one ap
peal was eliminated, and Interferences 
were to be decided by a Board of Interfer
ence Examiners.

(c) The 20-Year Bill was advocated.
A Single Court of Patent Appeals was rec- 

. ommended.
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Later, legislative enactment of all of the recom
mendations of the Department of Commerce was effect
ed, except as to the latter two, namely, the 20-year Bill, 
and the Single Court of Patent Appeals.

33. The final recommendations of TNEC came out 
on March 31, 1941, and to the surprise of all, a number 
of recommendations were made for which there was 
no basis in the testimony adduced before the Monopoly 
Committee. These recommendations related, strangely 
enough, to the Patent Laws and not to the Anti-Trust 
Laws. It was claimed that the patent monopoly was 
being misused on a large scale, and therefore the follow
ing recommendations were made:

(1) Compulsory licensing of patents was rec
ommended in order to prevent suppression* of 
patents.

(2) Licenses were to be unrestricted in order 
that no Company might through patent licenses or 
agreements exercise any control over the operations 
of another company.

(3) -It was recommended that all transfers 
and agreements relating to patents should be re
corded.

(4) It was recommended that suits for in
fringement must first be brought against the 
infringing manufacturer and could not first be 
brought against a dealer or user.

(5) It was recommended that for violation of 
the anti-trust laws by a company the patents in
volved should be forfeited.

(6) A Single Court of Patent Appeals was 
recommended.

(7) A Twenty-Year Bill controlling the life of 
a patent was recommended.

24. While many of these fihal TNEC recommenda
tions found their way into Bills which were introduced
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before Congress, not a single one of the TNEC recom
mendations proposed or fostered by the Department of 
Justice found its way into the law books as legislation.

25. Then along came the fall of France, prepara
tion for War, with Lease-Lend, and finally Pearl Harbor. 
The Bone Committee started hearings on S-2303, in
volving compulsory licensing, and acquisition of patents 
by the Government, and S-2491, relating to suppressed 
patents, prohibiting restrictive provisions in patent as
signments and requiring the recording of all transac
tions in patents to be filed with the Federal Trade 
Commission. The testimony brought in by the Justice 
Department before the Bone Committee relative to the 
synthetic rubber agreements of the Standard Oil Com
pany and the Carboloy Agreement between Krupp and 
General Electric Company attracted popular attention 
and made many headlines. Also the Dzus fastener shone 
like a meteor for a few brief moments in the firmament 
before like a meteor it exploded and vanished.

The public was startled by the coincidence of the 
Standard Oil Synthetic Rubber Agreement and the cut
ting off of our rubber 'supply.

The War very quickly brought about all necessary 
reform for war purposes through the passage of the 
property seizure Bill, the license re-negotiation Bill, and 
through the action of the Alien Property Custodian, 
seizing enemy owned and enemy controlled patents. The 
public generally was ignorant of the specific measures 
taken, but retained the memory of the rubber situation 
and regarded the Standard Oil-I.G. Agreement with 
askance.

26. A cleanup of many unsavory situations relat
ing to the misuse of patents had meanwhile been going 
on in the Supreme Court. Cases involving the following 
points had been decided:
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“(1) Proper pooling approved.
(Standard Oil v. U. S., 283 U. S. 163—1931)

(2) Taking royalties on unpatented part of combi
nation condemned.
(Carbice Case, 283 U. S. 27—1931)

(3) Control of unpatented supplies by lease of pat
ented machine condemned.
(International Business Machine v. U. S., 295 
U. S. 131—1936)

(4) Control of the use of unpatented materials by 
Use Patents—Process—condemned.
(Leitch V. Barber, 302 U. S., 458—1938)
(The Lecithin Case)
(B. B. Chemical v. Ellis, 314 U. S. 495—1942)

(5) License restriction on field of use approved. 
(General Talking Pictures v. Western Electric, 
305 U. S. 124^1938)

(6) Using one patent to exploit another to gain re
sale price control, condemned.
(Ethyl Gasoline v. U. S., 309 U. S. 436—1940)

(7) Control of the use of unpatented materials with 
machines condemned.
(Morton Salt v. Suppiger, 314 U. S. 488—1942)

(8) Maintaining price by dividing up the monopoly 
between manufacture, sale and use, condemned. 
(Univis Case, 316 U. S. 241—1942)

(9) Control of resale by licensing competitors to 
sell, condemned.
(U. S. V. Masonite Corp., 316 U. S. 241—1942)

(10) Licensee under a price fixing license may show 
that the patent is invalid in order to prove that 
anti-trust laws are being violated.
(Sola V. Jefferson Electric,...................—1943)

Thus the Supreme Court has effected a general 
toning up and cleaning up of the improper use of patents 
previously employed to secure an advantage outside the
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scope of the patent monopoly. Legislation therefore 
became unnecessary. The development was logical and 
case by case.*

27. Meanwhile the long standing problem of “too 
many worthless patents” being issued by the Patent 
Office was still being tossed about, and finally came to a 
head m the Supreme Court in the Cwno Engineerinq 
Case, 314 U. S. 884. In this case Justice Douglas touched 
ofe the fireworks by demanding that the device of the 
patent, i. e., the invention, in order to support the patent 
grant must show a “flash of creative genius.”

The Second Circuit Court of Appeals, in the case 
of Picard v. United Aircraft, 53 USPQ 563, promptly 
interpreted this decision as meaning that an invention 
which was arrived at by cut and try methods, such as 
the research laboratory generally employs would not 
involve invention. The Seventh Circuit Court of Ap
peals, in a recent case, Chicago Steel Foundry Company 
y. Burnside Steel Foundry Company, 56 USPQ, 283, 
inserted in its decision, holding the patent in that case 
lacking in invention, a stump speech to the effect that 
the Seventh Circuit Court would not recognize the test 
of the “fiash of creative genius” as proper.

My impression is that the public does not warm up 
to the “fiash of creative genius” idea. I believe that 
every workman expects at some date to make an im
portant invention, and he does not wish to wait until 
he becomes a “genius” before it happens.

28. Reviewing the progress which has been made, 
and the battles which have been fought in the last 
decade, there seem to be left certain outstanding prob-

* Hartfordr-Empire v. V. S., 55 USPQ 14, has not yet reached the 
Supreme Court. In this case it is made to appear that the defendant 
had bought patents to suppress them. The Court decreed that licenses 
must be issued.

16

lems. In addition to the 20-Year Bill and the Single 
Court of Patent Appeals which are dtill being examined 
and slowly being evolved, there seem to be two basic 
questions which are alive at this time. They are as 
follows:

(1) Is there sufficient “suppression of pat
ents”* that a compulsory license law is necessary?

(2) Are there so many “worthless patents” 
issued by the Patent Office that the standard of 
patentability must be arbitrarily raised?

29. Public opinion or the interest of the public and 
their thoughts on the subject are likely to be controlling 
as to the decision of those two main problems.

It appears to me that the public thinks as follows:
(1) The public thinks that foreign patent 

agreements have to some extent hurt our war effort, 
particularly in regard to the Standard Oil-Synthetic 
Rubber matter.

(2) The public thinks that the Government 
should have something to say about agreements be
tween domestic corporations and foreign corpora
tions. Such agreements may be a good thing in 
peacetime, but may be dangerous in the approach 
to wartime.

(3) The public generally does not know that

* Suppression of patents has two distinct meanings which are con
stantly confused:

1. Actual taking out or purchasing patents on commercially 
useful or usable inventions and wilfully withholding them from the 
public.

2. The taking out or purchase of patents on equivalent or 
alternative forms of an invention which is being supplied to the 
public. Such patents may be held for. a variety of purposes.
In my opinion, the public does not give much credence to any sub

stantial abuse of the kind defined in paragraph 1 above. It smacks of 
cutting off the nose to spite,the face.
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the Goyeriunent has power at all times to use and 
in wartime to seize patents for its own use, .and to 
that extent the war effort cannot be hampered or 
injured.

(4) Compulsory licensing as such is not fa
vored, but a large part of the public considers pat
ents as somehow charged with a public interest. 
A broad licensing policy is considered advisable, 
and as better all around business, as it appears to 
tend to give the inventor greater revenue, and the 
public several sources of supply.

(5) There is no doubt that the public fhinTra 
that patents are suppressed, and that Companies 
in certain lines buy up patents and hold them to 
keep off competitors. The public generally does not 
regard this as a serious abuse and to some degree 
tolerates it.

(6) The public regards the inventor’s reward 
as the chief purpose of granting patents. It is not 
generally realized that patents are needed for paying 
the cost of research. Neither does the public realize 
that the bringing out of a new product involves so 
much time and money as it actually does.
30. If we consider the editorial comments of the 

newspapers and publications, we find that it concerns 
itself largely with the following items:

(1) That patents have been employed, through 
such agreements as the Standard Oil Company syn
thetic rubber agreement, to hinder preparation for 
national defense before war actually occurred.

(2) That various agreements have been drawn 
around patents to restrict competition and to raise 
artificially the price of goods to the public.

(3) That patents have been employed in some 
cases to retard development in some lines, including 
to some extent scientific progress.

18

(4) That there is considerable conflict be
tween the Government agencies having to do with 
patents, such as between th,e Supreme Court and 
the Patent Office as to the standard of inventions. 
This is considered chiefly as a clash of authorities, 
rather than as involving the development of a 
question of policy.
' (5) There is questioned the need for such long
time and large investment in preparation for pro
duction of a new idea. Inventions should be brought 
forward more rapidly.

(6) That the Patent System is a highly bene
ficial institution and it should be given every oppor
tunity to exert its beneficial effect for war purposes 
and for postwar purposes.
Now with the public reaction as reflected in the 

above expressed opinion as to the views of the public 
and in the above expressed resume of editorial utter
ances, the whole matter has been put up to the National 
Patent Planning Commission.

31. On December 12,1941, about a year and three 
months ago, the President, by Executive Order, estab
lished the National Patent Planning Commission, and 
placed upon the members of the Commission the follow
ing duties:

“2. The Commission is authorized, in conjunc
tion with the Department of Commerce, to conduct 
a comprehensive survey and study of the American 
Patent System, and consider whether the system 
now provides the maximum service in stimulating 
the inventive genius of our people in evolving in
ventions and in furthering their prompt utilization 
for the public good; whether our patent system 
should perform a more active function in inventive 
development; whether therd are obstructions in our
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existing system of patent laws, and if so, how they 
can be eliminated; to what extent the Government 
should go in stimulating inventive, effort in normal 
times, and what methods and plans might be devel
oped to promote inventions and discoveries which 
will increase commerce, provide employment, and 
fully utilize expanded defense industrial facilities 
during normal times.”

32. The Commission has indicated by discussions 
with representatives of manufacturers. Bar Associa
tions and the like, that it is considering a number of 
items on which it may or may not make recommenda
tions. Subjects which the Commission has discussed 
with representative groups are such as:—

(1) Establishing a standard of patentability.
(2) Twenty-Year Bill.
(3) Instituting long and short term patents.
(4) Confining judicial review of ex parte cases 

where the application is denied to an appeal to 
CCPA.

(5) Providing for a six-months period after 
issue of a patent to challenge the-validity thereof, 
and in connection therewith the possibility of a 
public defender.

(6) Providing for reference of the question of 
validity of a patent to the Patent Office.

(7) Establishing a Single Court of Patent 
Appeals.

(8) Instituting a register of patents open for 
license.

(9) Extending the principle of no injunction 
against the use of patents to cases where the inven
tion is used for public defense, public health or pub
lic safety.

(10) Requiring recording of all patent licenses 
and agreements to which a non-resident is a party.
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(11) Requiring recording in the Patent Office of
transactions in patent rights.

(12) Establishing policies relating to patents in
which the Government has ownership of an interest.
Whether the Commission will make recommenda

tions on the above subjects or any of them, or what they 
may be, is not within our province to guess at. It would 
appear from a study of the above listed topics that the 
Commission is probing the various points at which ef
fective readjustment may be made to relieve the two 
basic problems which in my opinion are faced by it.

33. In my opinion there are only two questions 
which involve matters of policy of first class importance, 
and for the consideration of which a substantial need 
has been shown throughout the past decade.

First, is the question of how to coordinate the Pat
ent Office and the Courts to the end of securing, a higher 
percentage of valid patents enforceable in the Courts 
without doing injury to the system of granting patents 
for improvements.

The second is how to meet the chaUenge of the “sup
pressed patent”, considering the term “suppressed pat
ent” in both of its meanings.

■nie solution of these difficult problems may be 
hastened by a wise recommendation from the National 
Patent Planning Commission.

The slow process of education, discussion and exam
ination, and finally acceptance by the public, by the pat
ent users, and by the patent lawyers, is the only safe 
way to approach any changes of fundamental character 
in the Patent System. The National Patent Planning 
Commission may point the way with its well considered 
recommendations, but until such recommendations are 
thoroughly discussed by all interested parties, and ac
cepted as sound and necessary, no change should be made 
in a system which has served us so well, so long.
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